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Comments

Regulation Guide Issue Article Comment 
Concise statement why your comment should be taken on 

board

Large exposure 

exemptions 
9 Clarification

According to Article 493 paragraph 3 CRR the member states may 

fully or partially exempt certain exposures as also listed in Article 

400 paragraph 2 CRR from the application of the exposure limit 

stipulated in Article 395 paragraph 1 CRR. In using this option to 

our understanding the conditions of Article 400 paragraph 3 may 

be surpassed.

Member states implement such rules in a variety of ways 

depending on the legal framework of the different member states. 
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They may include some of the exemptions in the national law or 

another piece of national regulation (regulation, ordinance, circular 

etc.). This may be done in the course of the ordinary legislative 

process or a delegated act which potentially may be issued by the 

competent authority based on specific delegated powers to do so.

The decision not to use a dedicated option given may be done by 

explicitly excluding this choice in the legislative text (not very 

comment if used at all) or alternatively explicitly stating the 

opposite rule, mentioning the non-usage of the choice in the 

reasoning of the legislative proposal or by simply be quiet on the 

choice. Furthermore, national law may delegate the determination 

of the choice to the competent authority which may then execute 

the choice according to Article 493 paragraph 3 CRR and not 

based on Article 400 paragraph 2 CRR.

As a consequence of the different possibilities to exercise the 

option by member states it may be unclear how the documentation 

of the choice is to be read: Explicit choice not to use the option or a 

non-usage of the option.

Following that it may be unclear how Article 9 paragraph 7 of the 

proposed regulation and in principle consequently the whole Article 

9 is to be interpreted. In our view it is more than likely that all 

member states have exercised in the one or the other way its 

option under Article 493 paragraph 3 CRR. If this is the case, most 

likely the core content of Article 9 of the proposed regulation is 

useless. Germany for example has issued a regulation to execute 

the options which has been implemented by the ordinary legislative 
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process using both chambers of the parliament and based on an 

explicit rule in the banking act to issue such details in a delegated 

regulation. Contrary, e.g. Luxembourg has in principle delegated 

the powers to the competent authority which has issued in this

competence a binding regulation.

Any choice that would have not been taken by either Germany or 

Luxembourg (in the examples give above) therefore in our view 

would rather document that the option was exercised as being not 

used on purpose.

It is therefore necessary to determine what situation is meant in 

Article 9 paragraph 7 of the proposed regulation. 

Large exposure 

exemptions
9 Clarification

We cannot follow the logic of the ECB that any exercise of the 

option given in Article 493 paragraph 3 CRR by a member state 

after the proposed ECB regulation enters into force would be 

overruled by the ECB regulation while an exercise of the same 

option prior to that point in time would prevail. We clearly ask the 

ECB in the supporting documents to explain the legal basis for this 

approach.

Large exposure 

exemptions
9 Clarification

Article 400 paragraph 2 as well as Article 493 paragraph 3 CRR 

give the possibility to exempt all exposures listed in these 

paragraphs fully or partially. As such, we clearly oppose the 

limitation of Article 9 paragraphs 4 and 5 draft regulation which only 

exempt 80 % of the relevant exposure. Although we understand 

that different member states have partially also limited the 

exclusion of such exposures, we do not share this view and kindly 

ask the ECB to reconsider the limitations of the proposed rules. 
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The level 1 text for good reasons has given the possibility for full 

exemptions and without a comprehensive reasoning the ECB 

should not limit this possibility.

Large exposure 

exemptions
9 Amendment

In relation to the detailed requirements for exposures as defined in 

Article 400 paragraph 2 lit. c and d CRR we understand the 

background and motivation of the ECB to formulate additional 

requirements. However, the wording of Article 9 paragraph 2 is 

duplicating the relevant “undertakings” by (1) referring to the 

undertakings as stated in Article 400 paragraph 2 lit. c and (2) 

explicitly naming them in addition. As such, the wording of the text 

should be reconsidered and shortened in order to avoid duplication 

of content (see proposal below).

“2. The exposures listed in Article 400(2)(c) of Regulation (EU) No 

575/2013 incurred by a credit institution to the undertakings 

referred therein shall be fully exempted from the large exposures 

limit established by Article 395(1) of that Regulation, provided that 

the conditions set out in Article 400(3) of that Regulation, as further 

specified in Annex I to this Regulation, are fulfilled."

Exposures towards 

national central 

banks

12 Amendment

Institutions in general will not have exposure towards the ECB 

directly but towards the national central banks of the Eurosystem. 

As such, the reference in Article 12 paragraph 2 lit. a of the draft 

ECB regulation seems to be misleading. In order to clarify and to 

be precise we recommend adjusting the wording by replacing 

“exposures to ECB” with “exposures to national banks of the 

Eurosystem”.

Identification of major 13 Amendment Article 12 paragraph 1 lit. c point i sentence 1 of the delegated 
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stock indices regulation (EU) 2015/61 determines that the competent authorities 

may identity major stock indices in its countries. Article 13 of the 

draft regulations determines the usage of such indices as identified 

by the competent authorities (only). However, according to Article 

12 paragraph 1 lit. c point i sentence 2 of the delegated regulation 

(EU) 2015/61, institutions may determine on their own major stock 

indices in any jurisdiction in the absence of an identification of such 

an index by the relevant authority. The proposed wording of the 

draft regulation in our view is excluding such own assessment and 

therefore limiting the rights of the institution without a suitable legal 

basis to do so. As such, the respective rights of the institutions 

need to be retained by an appropriate wording (e.g. “sentence 1” 

could be inserted in the reference to the delegated act).

Signature 

requirements on the 

requests for a waiver 

according to Article 7 

paragraph 1 and 3 

CRR

Amendment

(chapter 1, point 3, page 8 and 9 of the proposed guide)

Corporate law in the member states varies as the legal form of 

institutions does. In addition, some member states recognise in 

principle all members of the management body (split in the different 

roles as executive or supervisory members) equally. Consequently, 

there is no unique role implemented of a leader of the executive 

management or CEO. Furthermore, there is no definition of a 

“CEO” in CRD IV / CRR or the related level 2 legislative texts. As 

such, we clearly propose to replace the signature needs by the 

CEO / CEOs with the signature needs of two members of senior 

management (as defined in Article 3 paragraph 1 No. 9 CRD IV).

Intragroup liquidity 

flows – relationship 

between LCR usage 

Amendment

(chapter 1, point 3, page 8 and 9 of the proposed guide)

In the three named paragraphs, there is always a requirement to 
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and usage of 

national quantitative 

liquidity measures 

and resulting 

consequences

have fulfilled the LCR on a stand alone and consolidated level for 

at least one year. This however, is derived in two alternative 

scenarios. It is unclear to us, why (a) first a reference to the 

applicability of the LCR as such is made and (b) alternatively 

national liquidity requirements are taken as a starting point to 

derive to the same conclusion.

We kindly ask to reconsider the formulation as the sense of the 

reference to the national requirement is totally unclear. 

Potentially, the second alternative is targeted to “(b) where instead 

of the LCR national liquidity requirements ONLY are in place,…”? 

Risk and audit 

committee
Amendment

(chapter 9, point 3, page 34) 

The size of the management body and the dedicated functions of 

individual bodies including (sub-) committees are dependent to 

some degree of the national company law. In a two tier structure, 

the requested committees of CRD IV are in principle committees of 

the management body in its supervisory function or supervisory 

board. The size of such boards may be very small and according to 

national law only members of the board can be members of any 

sub-committee. In addition, the minimum size of any committee 

may be given. 

In Germany for example the national law requires a supervisory 

board of at least three members for a stock corporation (§ 95 

AktG). In addition, the same requirement hold true for any (sub-) 

committee of the supervisory board. Thus, in the case of a small 
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supervisory board, any committee arising from the supervisory 

board would consist of the same members of the supervisory 

board.

Member states have to incorporate the rules of CRD IV as this is a 

directive and not a regulation. As such, the member states are free 

in defining in the law or in the interpretations of its law guidelines if 

and when they regard the need to implement (sub-) committees as 

being fulfilled. As such, national law may not require any (sub-) 

committee as long as the overall size of the supervisory board is 

small and the matters designated to be dealt with in (sub-) 

committees are discussed and decided upon in the supervisory 

board as a whole. In case national law does under the conditions 

named above not require any committee at all, ECB in our view 

cannot legally ask to implement even a separate risk and audit 

committee. As such, ECB should consider setting a caveat for such 

situations in its guide.

Translations of the 

draft regulation and 

draft guide

Amendment

Beside our comments above we kindly ask to review the translated 

versions of the documents to ensure a correct and reliable 

application. For example a “CEO” can not be translated into 

German with “Leiter” with the same meaning (this would be 

possibly a “Vorstandsvorsitzender” or “Sprecher des Vorstandes” 

which are two distinct solutions only for stock corporations in 

Germany not to talk about different legal forms of a company and 

shows the difficulty with the term “CEO” also form a language 

perspective). In addition "without prejudice” (Articles 16 to 23 and 

25) is translated mistakable with “unbeschadet”.

Choose one option
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