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Section 2 – Scope of guidance

Applicability of
guidance

Clarification /
Amendment

The ECB made clear in its technical workshop on 16th December, it
intends this guidance to be globally applicable to leveraged loan
transactions originated by ECB-supervised banks only. Furthermore,
the ECB also expects to apply the guidance to those ECB-supervised
banks in jurisdictions where other guidance is already established –
most notably, in the US. We have significant concerns with such an
application of scope:
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Inconsistency with the existing Fed US Interagency guidance
DB is one of a number of European ECB-supervised banks with US
presence in leveraged finance. As such, since 2013, we have worked
to align our business with the requirements set out in the Interagency
Guidance and reviewed by the US supervisors on that basis. The ECB
draft guidance does not align with this pre-existing guidance from the
US Federal Reserve in several ways. As an example, application of
unadjusted EBITDA to a leverage calculation is not consistent with
Fed-accepted market practice.
To avoid mismatches and/or deviations between the respective
guidance papers (e.g. different leverage definition, underwriting criteria
or industry-specific leverage levels), we would request that for
transactions originated and distributed in the US, the US guidance
takes precedence with regard to transaction specific guidance,
restrictions and requirements. This should not exclude any potential
reporting on leveraged transaction on the global level to the ECB for
ECB-supervised banks around leveraged lending.
Impact on the European market and out of scope institutions
With regards to transactions originated and distributed in Europe, the
proposal would leave a considerable proportion of market participants
(essentially all non SSM supervised banks operating in the EU)
unaffected. These market participants outside of the scope of the ECB
guidance will negate its impact given less than 50% of bookrunners in
the European leveraged loan market will be required to comply with
this guidance. In addition, this lack of level playing field will also foster
a change in the competitive landscape for lending in Europe. This was
observed in the US following the introduction of the US Interagency
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Guidance.
Therefore, in our view, based on the current drafting, the regulatory
impact of the proposed ECB guidance on the European market will be
limited and in addition ECB-supervised banks will lose market share
over time, reducing the ECB’s control and influence over the European
leveraged loan market.
We therefore would ask the ECB to:
1) reconsider the proposed approach and its scope of application;
2) defer finalisation of its draft guidance and ask the EBA to provide
guidance for the entire European market instead in line with the
approach taken in the US; and
3) consider that for transactions originated and distributed in the US,
the US guidance takes precedence with regard to transaction specific
guidance, restrictions and requirements.
Section 2 – Scope of guidance

Scope

2

Clarification /
Amendment

We request clarification as to what is meant by “the implementation of
each aspect of this guidance should be consistent with the size and
risk profile of institutions leveraged transactions relative to assets
earnings and capital”? This suggests that some sort of proportionality
test may apply. Would this impact the extent of applicability of the
guidance vs. size of leveraged loan business for any one bank? (i.e.
the smaller the proportion of leveraged loan transactions, the less
comprehensive the guidance application should be).
Will there be specific threshold levels defined per this staggered
approach across the institutions which the ECB supervises or could
additional explanation be provided as to how this concept is expected
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to apply?

Section 2 – Scope of guidance

Scope

2

Deletion

The phrasing in the final paragraph is unclear – “..similar expectations
could be applied – where relevant – to other types of transactions..” The
guidance is not clear as to what type of transaction it applies to. This
undefined concept will create uncertainty for those to whom the guidance
will apply.
We would propose to remove or clarify this in the guidance.

Section 3 - Definition of leveraged transactions.

Definition

3

Clarification /
Amendment

A “leveraged transaction” is intended to cover only credit exposures
created under loan facilities and is not intended to capture bonds (as
confirmed by the ECB in its technical workshop on 16th December).
To avoid ambiguity and to ensure that this concept is clear on the face
of the guidance, we would recommend changing the defined term
“leveraged transaction” to “leveraged loan transaction” (and use
this wording throughout for consistency).

Section 3 – Definition of leveraged [loan] transactions.
EBITDA

3

Clarification /
Amendment

Application of unadjusted EBITDA – We would like to highlight that
EBITDA adjustments often eliminate non-cash / non-recurring items
which otherwise inflate EBITDA. Other adjustments may well enhance
EBITDA, but nevertheless this will be a more accurate representation
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of a borrower’s future cash-flow capacity (e.g. elimination of previously
loss-making subsidiaries which have been sold). We therefore strongly
believe the information gained by reflecting on an unadjusted EBITDA
will not be meaningful from a risk management point of view as it
eliminates all adjustments (up or down) and as such in most instances
will not provide an accurate representation.
Furthermore, this using unadjusted EBITDA does not reflect market
standards globally and is inconsistent with the approach in the US
Interagency Guidance, which allows adjustments accepted and
reviewed by internal Risk departments. It would essentially render a
substantial number of future transactions underwritten by ECBsupervised banks liable to be considered and undertaken as
exceptions per the current version of the guidance (due to the
maximum 6x leverage being based on unadjusted EBITDA).
We would also point out that the current drafting will force banks to
report different EBITDAs and leverage levels for the same
client/transaction.
We propose to use the approach chosen by US regulators, namely
accepting EBITDA adjustments signed off by Risk functions for the
ECB guidance as well.

Section 3 – Definition of leveraged [loan] transactions
Definition

3

Amendment
Determination of a “leveraged [loan] transaction” should not be solely
based upon the ownership of a borrower by a financial sponsor. This
point alone should not render the loan a “leveraged [loan] transaction”
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(e.g. listed companies still partially owned by sponsors). Application of
a leverage test ought to be sufficient to determine what constitutes a
“leveraged [loan] transaction”. In our experience, the ownership by a
financial sponsor does not necessarily mean a risk enhancement to
any given borrower. Quite the contrary, financial sponsors are highly
experienced counterparties (both in terms of managing companies
and/or attracting industry and financial experts) who, at all times, have
the ability to inject fresh money into a portfolio company, an option
which private owners often lack to the same extent. We acknowledge
that financial sponsors at the same time typically try to maximise
leverage, but this risk factor would already be captured by a leverage
test. We would also like to point out that listed companies still partially
owned by sponsors would also usually have a significantly lower
leverage (given equity markets preferences at IPO) and, in addition,
would have obtained another source of additional funding (from the
equity capital markets).
We would therefore recommend removing the proposed use of
financial sponsor ownership in the definition.

Footnote 5 of section 3 - Definition of leveraged [loan] transactions

Definition

3

Clarification/
Amendment

We would welcome confirmation that only drawn facilities vs. all
committed debt of a borrower should be included in the actual
calculation of total debt to EBITDA. It should be noted that this
information will not readily be available in later portfolio reporting and
hence lead to deviating leverage levels between time of origination
and ongoing reporting.
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Footnote 5 of section 3 - Definition of leveraged [loan] transactions

Definition

3

Clarification

With regards the inclusion of indirect exposures (warehousing) – it is
unclear from the guidance whether indirect exposure should be
considered for monitoring purposes only.
We would recommend clarifying that indirect exposure is only
monitored as any other approach would not be in keeping with the
product and purpose of such lending.

Section 3 – Definition of leveraged [loan] transactions

Definition exclusions

3

Clarification /
Amendment

Proposed small loan exposure exclusion: We would suggest
increasing the total consolidated exposure threshold of a bank from €5
million. A €5 million total consolidated exposure threshold would result
in the capture of numerous small SME borrowers which would not be
considered as traditional leveraged loan transactions, and this may
have a detrimental impact to lending in this sector.
We would further like to clarify and recommend that, for any SME
exposure which is caught by the guidance, the guidance should
provide for no requirement other than reporting and monitoring of such
exposure.

Definition exclusions

3

Clarification

Section 3 – Definition of leveraged [loan] transactions
Exclusion of commercial real estate financing – It is unclear from the
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guidance as to whether the intent to only capture secured real estate
lending but not unsecured lending to real estate companies (e.g. RCFs
provided to REITs)?
We request clarification of the exclusion criteria.

Section 3 – Definition of leveraged [loan] transactions

Definition exclusions

3

Clarification

Exclusion of trade finance – It is unclear if the aim is to only exclude
trade finance exposures (facilities which are trade-oriented, selfliquidating, and of a short-term nature and, as such, deemed to be
lower risk) from “leveraged exposure” where there are no other
facilities extended to the obligor. If an obligor has such exposure in
addition to any other exposure which would meet the criteria of
“leveraged exposure”, then would any such trade finance exposure be
included to reflect total exposure to a leveraged borrower?
Could you please clarify the scope of exclusion criteria

Section 4 – Risk Appetite & Governance.
Definition

4

Amendment

As noted above, the guidance should refer to ”leveraged loan
transaction” for clarity/consistency.

Section 5 – Underwriting and Syndication.
Definition

4

Amendment

The current draft guidance requests enhanced governance and
approval for ‘exceptional cases’ and for a specific risk appetite and
strategy to be defined. We would argue that transactions which fall
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within a bank’s defined and management-approved risk appetite do
not require subsequent additional individual approval by its senior
management. The latter would create additional operational burden
without further benefit to a bank’s risk management practise.
We would propose that it would be more prudent to focus on the
requested regular management reporting to create this level of
transparency vs. such risk appetite and strategy and suggest reflecting
this within the guidance.

Section 5 – Underwriting & Syndication.

Underwriting &
Syndication

5

Clarification /
Amendment

This section requires some further clarification regarding use of
terminology and defined terms to ensure consistency and correct
interpretation throughout guidance. Sections 4 and 5 refer to “credit,
underwriting, syndication or settlement risk.” While acknowledging
that settlement risk from syndications requires internal approval and
monitoring in line with each institutions policies and procedures, it is a
demonstrably different risk category as it depicts settlement risks
towards investors/financial institutions of mainly a short-term nature
and no longer the leveraged corporate risk which the guidance aims to
address.
We would recommend removing references to settlement risk.
Section 5 – Underwriting and Syndication

Underwriting &
Syndication

5

Clarification /
Amendment

This section sometimes uses the undefined term “transactions” rather
than the defined term “leveraged transaction” provided in the
guidance.
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We would request these references be changed to “leveraged [loan]
transaction” as to ensure that there is clarity and consistency for those
to whom the guidance applies.
Section 5 – Underwriting and Syndication

Underwriting &
Syndication

5

Clarification /
Amendment

As confirmed by the ECB in its technical workshop on 16th December,
bonds are not “leveraged transactions” for the purposes of the
guidance. Bonds are, therefore, out of scope of the guidance - with
the only limited exception relating to bonds being the sole reference in
the guidance to “non-investment grade corporate bonds” in the 3rd
bullet of Section 5. We understand that there is no further requirement
with respect to bonds beyond the reporting and monitoring of such
bond exposure.
Can you please confirm that this is the only section within the
guidance relevant for the inclusion of bonds, and that there is no
further requirement applicable to bonds beyond reporting and
monitoring of such exposure? Please also clarify if the latter is
intended.

Section 5 - Underwriting and Syndication

Underwriting &
Syndication

5

Clarification /
Amendment

With respect to the 4th bullet of section 5, we agree with the targeting
of an appropriate diversification of investor categories, but we do not
think monitoring is required given the broad distribution of leveraged
transactions.
On this basis, we would recommend removing this monitoring
requirement or propose to implement test re. distribution of operations
of banks (large banks approaching entire market spectrum will not
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have concentrations).

Section 6 – Policies and Procedures

Due-diligence
process

6

Clarification /
Amendment

Sub-section (i) (Credit approval) - due-diligence requirements - In the
1st bullet, it reads “the effective ability of a borrower to repay its debt
as per the above criteria* should form part of a sound collective
provisioning framework.” (*criteria referenced as at least half of total
debt within 5-7 year).
We would request that this sentence be amended to replace
“collective provisioning framework” with “sound monitoring
framework” to avoid any ambiguity. Please also refer to the separate
comment below in relation to impairment triggers.

Section 6 – Policies and Procedures
Due-diligence
process

6

Clarification

Sub-section (i) (Credit approval) - due-diligence requirements - In the
1st bullet, could you please clarify the expected consequence (if any) if
transactions repay above 50% but are over 6x levered?

Section 6 – Policies and Procedures

Due-diligence
process

6

Amendment

Sub-section (i) (Credit approval) - due-diligence requirements: in the
2nd bullet, we would propose that “..tail-end market events..” be
replaced with “..sector events..”. This is because cash-flow models
do not reflect capital markets events but industry sector or
idiosyncratic events.
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Section 6 – Policies and Procedures
Due-diligence
process

6

Clarification /
Amendment

Sub-section (i) (Credit approval) - due-diligence requirements - With
reference to ‘significant headroom’, please confirm banks can
determine this in line with prevailing market and/or internal standards.

Section 6 – Policies and Procedures

Ongoing monitoring

6

Clarification /
Amendment

Sub-section (ii) (Ongoing monitoring) - The first paragraph refers to
“deteriorated exposures” with low rating / high leverage. No further
specific definition is included – is this expected to be determined and
applied by banks on a discretionary basis?

Section 6 – Policies and Procedures

Ongoing monitoring

6

Clarification /
Amendment

Sub-section (ii) (Ongoing monitoring) - Each bank must comply with its
own internal procedures for determination of impairment and our own
global framework has been fully aligned with the impairment triggers
set out per IAS 39 and in line with EBA guidelines. Furthermore, with
the separate draft guidance on non-performing loans recently
published by the ECB, which also aligns the impairment triggers set
out in IAS 39, institutions will also have to refer to this detailed
guidance.
To avoid confusion, we recommend aligning the text around
impairment triggers.

Ongoing monitoring

6

Amendment

Section 6 – Policies and Procedures
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Sub-section (ii) (Ongoing monitoring) - This section includes the
following reference – “Monitoring of exposures should be
complimented by a stress-testing framework that captures tail-end
market events, such as a surge in default rates..”.
This wording is misleading / incorrect since a change in rates, rating
migration etc. would be a consequence of such an event.
We would therefore propose that this wording is amended accordingly.

Section 7 – Secondary market activities

Secondary market

7

Comment

Reporting
requirements & IT
systems

8

Clarification

Secondary market transactions are managed by the public trading
desk. It manages and monitors its exposures based on different
metrics and these exposures therefore cannot be monitored and
reported in the same format as that of “leveraged [loan] transactions”
per section 8.

For avoidance of doubt, we understand that section 8 applies to
leveraged loans only, and not bonds, in line with what is set out above.
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