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Foreword

The prudential assessment of acquisitions and increases of qualifying holdings in
credit institutions is an essential tool to ensure effective supervision of the European
financial system. Confidence in the financial system requires public awareness that
the owners of qualifying holdings in credit institutions comply with certain minimum
requirements.

In line with Article 23 of the Capital Requirements Directive (CRD),! the assessment
of acquisitions and increases of qualifying holdings includes an analysis of: (i) the
reputation of the proposed acquirer; (ii) the reputation, knowledge, skills and
experience of any member of the management body who will direct the business of
the credit institution as a result of the proposed acquisition; (iii) the financial
soundness of the proposed acquirer; (iv) the impact of the proposed acquisition on
the target’s ability to maintain compliance with all prudential requirements, including
any potential impact on the possibility of exercising effective supervision in future;
and (v) whether the proposed acquisition involves money laundering or terrorist
financing or could increase the risk thereof. The overarching goals of the analysis
are to ensure ongoing sound and prudent management of the target credit institution
and to reduce the risk that entities and shareholders circumvent banking regulation
and supervision.

Since 4 November 2014, the European Central Bank (ECB) has been exclusively
competent to assess acquisitions and increases of qualifying holdings in all credit
institutions established in the EU Member States participating in the Single
Supervisory Mechanism (SSM), i.e., all countries in the euro area and, since 1
October 2020, Bulgaria, whose respective national competent authority (NCA) has
entered into close cooperation with the ECB under Article 7 of the SSM Regulation.?
In Bulgaria this competence is exercised in close alignment with the NCA of the
Member State of the target credit institution.

This Guide aims to clarify the supervisory approach taken by NCAs and the ECB in
the assessment of qualifying holding procedures. It covers: (i) the scope of the
persons required to undergo an assessment; (ii) how the assessment criteria are
applied; and (iii) further guidance on some of the key documentation required in the
assessment of qualifying holding procedures. It also provides more information on
complex acquisition structures, the application of proportionality and specific
procedural aspects.

1 Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on access to the
activity of credit institutions and the prudential supervision of credit institutions, amending Directive
2002/87/EC and repealing Directives 2006/48/EC and 2006/49/EC (OJ L 176, 27.6.2013, p.338).

2 Council Regulation (EU) No 1024/2013 of 15 October 2013 conferring specific tasks on the European
Central Bank concerning policies relating to the prudential supervision of credit institutions (OJ L 287,
29.10.2013, p. 63). In countries under the “close cooperation” regime, the ECB addresses instructions
to NCAs, which are responsible for adopting the final decision on the proposed acquisition or increase
of qualifying holdings.
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Unless otherwise indicated, the Guide uses the terminology employed in the Capital
Requirements Regulation (CRR),® the CRD and the Joint Guidelines.*

The policies, practices and processes set out here may have to be adapted over
time. The Guide is not legally binding and seeks to provide a practical tool to support
proposed acquirers and all entities involved in the process of acquiring or increasing
qualifying holdings, to ensure procedures and assessments run smoothly and
efficiently. It will be updated regularly to reflect new developments and experience
gained in practice.

Coordination between this Guide and the ECB Guide on the supervisory approach
to consolidation in the banking sector

For qualifying holding acquisitions which are part of a banking consolidation project, please also
refer to the ECB Guide on the supervisory approach to consolidation in the banking sector, which
provides clarifications on the overall approach, supervisory expectations and key prudential aspects
arising within consolidation projects, as well as on the ongoing supervision of the newly combined
entities resulting from such transactions. The present Guide is meant to provide general information
on legal and policy aspects common to all qualifying holding assessments, in particular as have
emerged in practice from past procedures. Both Guides can provide useful assistance in cases of
banking sector consolidation transactions involving a qualifying holding assessment, as they focus
on different aspects.

3 Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on
prudential requirements for credit institutions and amending Regulation (EU) No 648/2012 (OJ L 176,
27.6.2013, p.1).

4 European Banking Authority, Final report on Joint Guidelines on the prudential assessment of
acquisitions and increases of qualifying holdings in the financial sector (JC/GL/2016/01), Frankfurt,
December 2016.
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2.1

In this document, the term
“proposed acquirer” refers to any
natural or legal person that has
made the decision to directly or
indirectly acquire or increase a
qualifying holding.

Framework for the assessment of
acquisitions and increases of qualifying
holdings in credit institutions in the SSM

The SSM Regulation and the SSM Framework
Regulation

The ECB’s exclusive competence to assess acquisitions and increases of qualifying
holdings in credit institutions in the countries participating in the SSM is laid down in
Article 4(1)(c) of the SSM Regulation.5 Article 6(4) stipulates that this competence is
applicable to both significant institutions and less significant institutions.® The
competence is exercised in close alignment with the NCAs. The latter serve as the
entry points for notifications, which are received through the IMAS portal (where
applicable), and must submit a proposal to the ECB to oppose or not oppose the
acquisition or increase of a qualifying holding.” Article 15 of the SSM Regulation
clarifies the procedure that proposed acquirers, NCAs and the ECB have to follow for
the assessment of acquisitions and increases of qualifying holdings in credit
institutions, which is further specified in Articles 85 to 87 of the SSM Framework
Regulation.®

Article 4(3) of the SSM Regulation states that, for the purpose of carrying out its
supervisory tasks, the ECB must apply all relevant EU law and, where the law is
composed of Directives, the national legislation transposing those Directives.®

EU and national law

The requirements for the assessment of acquisitions and increases of qualifying
holdings'® are covered in Articles 22 to 27 of the CRD.

The EU legislative provisions aim to achieve maximum harmonisation, meaning that
national law cannot set requirements more stringent than those set out in the CRD.!!
Nevertheless, the EU framework does not define certain key concepts, such as

5 Council Regulation (EU) No 1024/2013 of 15 October 2013 conferring specific tasks on the European
Central Bank concerning policies relating to the prudential supervision of credit institutions (OJ L 287,
29.10.2013, p. 63).

6 Significant and less significant banks in resolution are exempted.

7 The IMAS portal may be used to submit information related to the supervisory process; see Section 4.3

8  Regulation (EU) No 468/2014 of the European Central Bank of 16 April 2014 establishing the
framework for cooperation within the Single Supervisory Mechanism between the European Central
Bank and national competent authorities and with national designated authorities (SSM Framework
Regulation) (ECB/2014/17) (OJ L 141, 14.5.2014, p. 1).

9 Article 4(3) also states that where the relevant Union law is composed of Regulations and where
currently those Regulations explicitly grant options for EU Member States, the ECB shall apply the
national legislation exercising those options.

10 As defined in Article 4(1)(36) of the CRR (also referred to in Article 3(1)(33) of the CRD).
1 Article 22(8) of the CRD.
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2.2

indirect holding, acting in concert and significant influence. Consequently, when
assessing acquisitions and increases of qualifying holdings in the countries
participating in the SSM, the ECB must apply relevant national legislation governing
the effective application of the CRD rules on qualifying holdings.

Implementing/regulatory technical standards (ITSs/RTSs)
on procedures and forms; the Joint Guidelines

The ECB applies all relevant EU acts adopted by the European Commission,
including those issued on the basis of proposals by the European Supervisory
Authorities, which are called regulatory or implementing technical standards,
(RTSs/ITSs). Of particular relevance are the ITSs specifying the forms and templates
that competent authorities in the European Union should use when consulting one
another on acquisitions and increases of qualifying holdings in credit institutions. The
objective of these is to streamline information exchange and ensure effective
communication between the relevant authorities on both a cross-border and cross-
sector basis. They also provide guidance on the process and timeframes for
information requests and the associated responses and provide a set of relevant
templates for this purpose.

Besides Union and national law, the ECB also complies with the Joint Guidelines.

Guide on qualifying holding procedures — Framework for the assessment of acquisitions and
increases of qualifying holdings in credit institutions in the SSM 5



3.1

In this document, the term

“supervisors” refers to both NCAs

and the ECB.

3.2

3.3

General principles for qualifying
holdings

Transparency

Proposed acquirers are legally obliged to prepare their notifications accurately and
completely and share information openly and swiftly to support supervisors in
reaching an informed judgement. The information required is based on lists
published by the Member States (Article 23(4) of the CRD), taking into consideration
the recommendations in the Joint Guidelines.

Pre-natification contacts between the proposed acquirer and the supervisor are
welcome as a way of facilitating the assessment process.*?

Consistency

This Guide explains in detail the policies, practices and processes applied by the
ECB when assessing qualifying holding notifications to ensure all cases are treated
consistently throughout the SSM. However, consistent application of these policies
and practices is still subject to the relevant provisions of national law.

Case-by-case assessment and proportionality

The principle of proportionality applies to the assessment of qualifying holdings. This
general principle of EU law ensures that acts of European institutions do not go
beyond what is necessary to achieve the aim pursued. It is laid down in Article 5 of
the Treaty on European Union,*® as interpreted by the European Court of Justice
(CJIEU) and further explained in the Joint Guidelines.

For qualifying holding procedures, all relevant circumstances will be taken into
account and assessed on a case-by-case basis, including proportionality
considerations in line with the nature, scale and complexity of the proposed
transaction.

Please refer to the relevant side notes throughout this Guide for detailed
information on the application of the principle of proportionality and specific
features concerning the assessment of specific acquirers and complex
structures.

12 See Title II, Chapter 2, Paragraph 9.3. of the Joint Guidelines.
13 See the Consolidated version of the Treaty on European Union (OJ C 202 7.6.2016, p 13).
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4 Obligation to notify

4.1 General

Any natural or legal person that has taken the decision to acquire or increase a
qualifying holding is required to notify the competent authority responsible for
supervising the relevant credit institution.** The notification should be made when
the decision has been taken. Therefore, as a general principle, a proposed acquirer
should always notify the NCA prior to the intended transaction.'®> The principle of
proportionality does not apply to the obligation to notify.

Side note
Supervisory measures applied to non-authorised qualifying shareholders

According to Article 22 of the CRD, Member States shall require any natural or legal person who
has taken a decision either to acquire a qualifying holding in a credit institution, directly or indirectly,
or to further increase so that a relevant threshold is crossed, to notify the competent authorities in
writing in advance of the acquisition. Consequently, the assessment of qualifying holdings in credit
institutions should take place prior to any acquisition or increase. Failing to comply with this
obligation, either intentionally or unintentionally, would result in having non-authorised qualifying
shareholders in the credit institution.

In such cases, without prejudice to the possibility to conduct an ex post qualifying holding
assessment, there are supervisory measures available to the competent authority to address the
concern that non-authorised qualifying shareholders may exercise their corporate rights before an
assessment by the competent authority has taken place or while the assessment is still pending.
According to Article 26(2) of the CRD and subject to national law, such measures may consist of
injunctions, penalties, subject to Articles 65 to 72 of the CRD, against members of the management
body and managers, or the suspension of the exercise of the voting rights attached to the shares
held by the shareholders or members of the credit institution in question. In some jurisdictions,
failure to give natification of the acquisition or increase of a qualifying holding leads to the proposed
acquirer’s voting rights being automatically suspended.

4.2 What is a qualifying holding?

The term “qualifying holding” is defined in Article 4(1)(36) of the CRR (as cross-
referenced in Article 3(1)(33) of the CRD) in conjunction with Article 22(1) of the
CRD as a direct or indirect holding in an undertaking which:

14 Article 22 of the CRD.
15 See also Title Il, Chapter 1, paragraph 7.2 of the Joint Guidelines and Section 4.3 below.
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42.1

4.2.2

. represents 10% or more of the capital or of the voting rights of the undertaking;
or

. makes it possible to exercise a significant influence over the management of
the undertaking; or

. results in the credit institution becoming the proposed acquirer’s subsidiary.

The European Banking Authority (EBA) has clarified that the existence of a holding
that fulfils one of these criteria is required.®

Additionally, Article 22 of the CRD provides that “Member States shall require any
natural or legal person'” or such persons acting in concert (the “proposed acquirer”),
who have taken a decision either to acquire, directly or indirectly, a qualifying holding
in a credit institution or to further increase, directly or indirectly, such a qualifying
holding in a credit institution as a result of which the proportion of the voting rights or
of the capital held would reach or exceed 20%, 30% or 50% or so that the credit
institution would become its subsidiary (the “proposed acquisition”), to notify the
competent authority of the credit institution in which they are seeking to acquire or
increase a qualifying holding”. The definition of “subsidiary” is provided in

Article 4(1)(16) of the CRR, which refers to the cases of parent-subsidiary
relationship specified in the Accounting Directive!® and the concept of “dominant
influence”.

How to determine the thresholds for “voting rights”

As indicated in Article 27 of the CRD, the “voting rights” referred to in Articles 9, 10
and 11 of Directive 2004/109/EC?*® and the conditions regarding the aggregation
thereof set out in Article 12(4) and 12(5) of the same Directive should be taken into
account when assessing if a relevant threshold has been crossed.

Significant influence

As indicated in the definition of “qualifying holding” contained in Article 4(1)(36) of the
CRR, a holding of less than 10% in capital or voting rights can be a qualifying

16 Please see the EBA's website.

17 The term “legal person” is to be read broadly and also includes, for example, a limited
partnership/Kommanditgesellschaft/société en commandite, stichting, maatschap, etc.

18 The definition included in Article 4(1)(16) of the CRR makes reference to Articles 1 and 2 of the
Seventh Council Directive previously in force, now to be read as referring to Article 22 of Directive
2013/34/EU of the European Parliament and of the Council of 26 June 2013 on the annual financial
statements, consolidated financial statements and related reports of certain types of undertakings,
amending Directive 2006/43/EC of the European Parliament and of the Council and repealing Council
Directives 78/660/EEC and 83/349/EEC.

19 Directive 2004/109/EC of the European Parliament and of the Council of 15 December 2004 on the
harmonisation of transparency requirements in relation to information about issuers whose securities
are admitted to trading on a regulated market and amending Directive 2001/34/EC (OJ L 390,
31.12.2004, p. 38).
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4.2.3

holding if it enables the holder to exercise a significant influence over the
management of a credit institution.

The assessment as to whether or not a significant influence over the management of
a credit institution can be exercised always comes down to a case-by-case analysis
in which all relevant facts and circumstances should be taken into account. The Joint
Guidelines include a non-exhaustive list of factors for assessing whether significant
influence could be exercised;?° the existence of one factor may lead to a
determination of significant influence, or a combination of relevant factors may be
taken into account.

The nature of a qualifying holding: direct and indirect holdings

According to Article 22 of the CRD, qualifying holdings in a credit institution can be
acquired or increased directly or indirectly. However, the CRD does not provide
guidance on how to identify indirect qualifying holdings. The Joint Guidelines set out
two criteria that can be used to determine indirect holdings: the “control” criterion and
the “multiplication” criterion.?*

The control criterion, which should be applied as a first step, is based on the
principle that all natural or legal persons that exercise control over a holder of a
qualifying holding in a supervised entity must be considered indirect acquirers of that
qualifying holding. Consequently, all natural or legal persons that acquire control
over an existing holder of a qualifying holding in a credit institution, or that already
control the proposed acquirer of such a holding, are required to notify the competent
authorities of their status as indirect proposed acquirers. Regarding the notion of
control, the Joint Guidelines make reference to the parent-subsidiary relationship
identified in the Accounting Directive.?

The multiplication criterion, which is to be applied in a second step, involves
multiplying the percentages of holdings along the corporate chain, starting from the
stake held directly in the credit institution and continuing up the corporate chain as
long as the result of multiplication continues to be at least 10%. A qualifying holding
is then deemed to have been acquired indirectly by all natural or legal persons for
which the result of the multiplication equals 10% or more, and additionally by each
natural or legal person holding direct or indirect control over these.

In the absence of any binding indication in EU law, the approach recommended in
the Joint Guidelines is applied unless applicable national law foresees otherwise.

20 See Title Il, Chapter 1, Section 5 of the Joint Guidelines.
21 See Title Il, Chapter 1, Section 6 of the Joint Guidelines.

22 Article 22 of Directive 2013/34/EU of the European Parliament and of the Council of 26 June 2013 on
the annual financial statements, consolidated financial statements and related reports of certain types
of undertakings, amending Directive 2006/43/EC of the European Parliament and of the Council and
repealing Council Directives 78/660/EEC and 83/349/EEC.
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Side note
Specific acquirers and complex acquisition structures

Since the start of the SSM, the ECB has dealt with several qualifying holding procedures involving
“specific acquirers”. These are often characterised by complex corporate structures and
governance, short-term investment strategies and/or the use of substantial debt, and often seek
control of the credit institution. These specific acquirers are mainly private equity firms, sovereign
wealth funds and conglomerates.

Whenever an acquisition structure comprises several layers, all indirect proposed acquirers for
each layer (as determined applying the two criteria described above) are required to notify the
competent authorities individually, without any exception for intermediate layers as this is not
foreseen in the CRD.?® In cases involving complex acquisition structures (such as private equity
groups), verification of the exact scope of the persons required to submit notification is therefore
necessary. This requires checking — for all natural and legal persons in the holding chain between
the ultimate beneficial owner and the direct acquirer of the qualifying holding — whether each person
will reach or exceed the 10% threshold or be able to exercise significant influence over the target
after the proposed acquisition. In the case of investment vehicles set up in the form of limited
partnerships, this check must be conducted for all limited and general partners and all intermediate
companies. Responsibility for carrying out an initial analysis of which natural and/or legal persons
fall under the criteria above lies with the proposed acquirers.

Where a proposed acquirer is composed of a holding chain comprising a direct acquirer and several
layers of indirect acquirers, or where several proposed acquirers acting in concert are required to
notify, submissions should ideally be combined into one single collective notification on behalf of all
the acquirers to simplify the process. The acquirers may also appoint one of their number or a third
party to ensure compliance with the obligation to notify, in which case the corresponding power of
attorney or equivalent document must be sent to the supervisor together with the notification.

4.2.4 Acting in concert

The concept of “acting in concert” provides that holdings of multiple persons must be
aggregated if they have entered into an agreement aiming to establish the conditions
for an acquisition or increase of a qualifying holding.?* Accordingly, these persons
must disclose in their notification(s) to the competent authority that they are acting in
concert and are jointly acquiring or increasing a qualifying holding.

The supervisors deem any legal or natural persons that decide to acquire or increase
a qualifying holding in accordance with an explicit or implicit (written or oral)
agreement between them to be acting in concert.?> The Joint Guidelines list certain

28 This does not preclude the possibility that a parent undertaking may also notify on behalf of the
intermediate layers, as indicated in Title Il, Chapter 1, Paragraphs 6.4 and 6.5 of the Joint Guidelines.

24 According to Title Il, Chapter 1, Paragraph 4.6(a) of the Joint Guidelines, the mere fact that parties
jointly enter into a sale and purchase agreement should not be sufficient to automatically conclude that
parties are acting in concert.

25 See Title Il, Chapter 1, Paragraph 4.1 of the Joint Guidelines.
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factors that must be considered when assessing if persons have entered into an
agreement to act in concert.?®

4.2.4.1 Agreements to act in concert

Acting in concert on the basis of explicit shareholder agreements

In some cases, the proposed acquirers explicitly declare that they aim to act in
concert and therefore already aggregate the capital and/or voting rights they intend
to acquire jointly in their notification(s) to the supervisors. Explicit agreements to act
in concert are contracts in which the proposed acquirers, for example, commit to
consistently exercise similar voting patterns or exercise voting rights unanimously,
follow the decisions of a consortium or establish a joint holding company for the
purposes of acquiring and managing the target jointly.

In cases where existing shareholders of the target decide to create a consortium to
act in concert and their combined existing holdings amount to a qualifying holding in
a credit institution, they are obliged to notify the supervisors of this change before
doing so and provide the relevant documentation for their assessment.?”

Acting in concert on the basis of implicit agreements or concerted
practices

An assessment as to whether or not the proposed acquirers have entered into an
implicit agreement to act in concert is conducted on a case-by-case basis, taking into
consideration in particular the factors listed in the Joint Guidelines. In some cases,
the existence of only one factor could lead to the determination that persons are
acting in concert; in others a combination of relevant factors may be taken into
consideration.

Side note
Specific acquirers and complex structures

Acquirers’ group structures comprising multiple holdings, layers and investment vehicles steered by
the same ultimate indirect owners (often defined as ultimate beneficial owners) are subject to
analysis to determine whether parties are acting in concert. Ultimate beneficial owners are usually
required to submit notification as proposed acquirers by virtue of the control and multiplication
criteria mentioned above.

26 See Title Il, Chapter 1, Paragraph 4.6 of the Joint Guidelines.

27 Such cases have to undergo a qualifying holding procedure even for existing shareholders (who have
not changed their holding in the target) once they decide to act in concert, unless a specific provision in
national law stipulates a different dedicated procedure.
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4.2.4.2

Side note

Passive shareholder agreements

Passive shareholder agreements can also constitute acting in concert.2® This is
where several shareholders (the “passive shareholders”) explicitly or implicitly agree
with other shareholders (the “active shareholders”) that the passive shareholders, for
example, abstain from voting, or that the active shareholders or an appointed “pool
leader” vote on behalf of the passive shareholders at shareholder meetings.

Shareholder activism versus shareholders acting in concert

Despite the broad definition of the term, not all common actions taken by shareholders in relation to
their shares constitute “acting in concert”. In general, shareholders may cooperate to protect their
interests by monitoring the management of a credit institution (for example, rejecting a proposal for
the remuneration of directors or approving/rejecting an acquisition or disposal proposed by the
credit institution’s management body). This shareholder activism or effective shareholder control is
considered essential to sound corporate governance. Shareholder activism can take different forms,
ranging from private discussions prior to a shareholder meeting to calling a shareholder meeting

and including items on the agenda.

4.3

431

Decision to acquire

The obligation to notify is triggered as soon as the proposed acquirer has taken the
decision to acquire a qualifying holding in the target. As a general rule, it can be
presumed that the proposed acquirer has taken the decision to acquire a qualifying
holding once it makes an unconditional offer to the current shareholder(s) to enter
into a legally binding transfer agreement. The submission of a final bid (unconditional
offer) to the seller(s) by the proposed acquirer is therefore the latest point in time at
which the decision to acquire materialises and triggers the obligation to notify.

Obligation to notify for involuntary acquisitions

It is possible for a proposed acquirer to reach or exceed a threshold without taking
an active decision to acquire or increase a holding, sometimes even without being
aware of the acquisition or increase. This could for example be the case as a result
of share repurchases. These passive or involuntary acquisitions are still subject to
assessment by the supervisor and therefore need to be notified as soon as the
proposed acquirer becomes aware they have exceeded a threshold.?® Responsibility

28 According to Title Il, Chapter 1, Paragraph 4.1, Sentence 2 of the Joint Guidelines, “supervisors should
not be precluded from concluding that certain persons are acting in concert merely due to the fact that
one or several such persons are passive, as inaction may contribute to creating the conditions for an
acquisition or increase of a qualifying holding or for exercising influence over the target undertaking”.

29 This indication is in line with the Joint Guidelines (see Title Il, Chapter 1, Paragraph 7.3).
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4.3.2

4.3.3

for verifying if a threshold has been reached or exceeded lies with the proposed
acquirer.

Obligation to notify for temporary acquisitions

As a general rule, temporary acquisitions where ownership of the target credit
institution changes for a short time (e.g. a few business days) are subject to
notification. However, in particular cases of temporary acquisitions supervisors may
deem there is no decision to acquire, e.g. where the intention is to acquire ownership
only momentarily, with subsequent transfer to a third party occurring immediately.

In such cases, the NCA, after consultation with the ECB, may refrain from a formal
procedure if the following three conditions are fulfilled:

o the final shareholding structure is not affected by the temporary acquisition;

e aformal agreement or commitment from the temporary acquirer outlining the
immediate transfer of shares and the timing of the transfer is provided to the
competent authority;

o aformal agreement or commitment from the temporary acquirer is provided to
the competent authority stating that it has no ability to exercise any kind of
rights over the capital or voting rights or other de facto influence that could have
an impact on the target (e.g. its organisation, governance, financial soundness
or compliance with prudential ratios).

Obligation to notify for conditional and optional acquisitions

Transfer of the ownership of shares may be subject to events beyond the control of
the proposed acquirer or to options that the proposed acquirer can exercise at a later
stage. The proposed acquirer should notify the competent authorities as soon as it
becomes aware or can expect that the proposed acquisition will take place. In
exceptional cases where notification in advance is not possible (e.g. due to
automatic conversion of contingent convertible bonds), notification should be
submitted immediately upon becoming aware that the acquisition has happened.
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5.1

5.2

521

Assessment

The principle of proportionality

Legal basis Article 23 of the CRD

Joint Guidelines Title Il, Chapter 1, Section 8

Once the natural or legal persons obliged to make a notification have been identified,
the proposed acquisition will be assessed against the five assessment criteria
specified in the CRD and transposed into relevant national laws. The depth of the
assessment tends to vary, taking a proportionate approach.

Proportionality applies to both the information that needs to be submitted by the
proposed acquirer and the substantive assessment. When applying this principle,
supervisors consider: (i) the nature of the transaction (is it an intragroup
reorganisation or a simplification of the shareholding structure?); (ii) the nature of the
proposed acquirer (are they a supervised institution or a shareholder that has
already been approved?); (iii) the objective of the proposed transaction (what is the
stake that will be acquired and is the acquisition merely one of several steps in a
transaction or momentary?); and (iv) the particularities of the proposed transaction
as well as the extent to which the proposed acquirer may exercise an influence over
the target.

Information requirements are stipulated by national law. As a general rule, the ECB
does not require already available information unless there is a specific requirement
foreseen in national law.

Assessment criteria

Reputation of the proposed acquirer (criterion A)

Legal basis Article 23(1)(a) of the CRD

Joint Guidelines Title 11, Chapter 3, Section 10

The assessment of reputation covers two distinct elements: the integrity of the
proposed acquirer and their professional competence.
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Side note

5.21.1

Criminal records

In general terms, all natural and legal persons that are required to submit a
notification should be assessed with regard to their reputation, and so too should the
natural persons who effectively direct the business of these legal persons.*

Integrity and professional competence

A proposed acquirer is considered to be of good repute if there is no reliable
evidence to suggest otherwise and the supervisor has no reasonable grounds to
doubt their good repute.

Under the Joint Guidelines, the integrity requirements are applicable irrespective of
the size of the qualifying holding the proposed acquirer intends to acquire, their
involvement in management or the influence they are planning to exercise on the
target.

The professional competence of the proposed acquirer covers both management
competence and technical competence in financial services, and may be based on
their previous experience, demonstrating due skill, care, diligence and compliance
with the relevant standards.®!

While integrity must be established for all proposed acquirers (including natural and
legal persons in a holding chain), the professional competence requirements are
reduced for those who are not in a position to exercise, or who undertake not to
exercise, significant influence over the target (i.e., determine the strategy for the
qualifying holding in the target).

General rule: Criminal records certificates issued in the country of residence® are the minimum
proof required for the assessment of reputation. Official records are required, i.e., a criminal record
extract from an official authority for natural persons and criminal records and/or a certificate of good
standing for legal persons. In jurisdictions where multiple levels of criminal systems exist (e.g.
federal and local), official records must be submitted from all levels unless there is a cumulative
certification system. It should be noted that the issuance of criminal records can take an extended
period of time. Therefore, proposed acquirers are advised to request the issuance of criminal

records as early as possible.

30 The persons who “effectively direct the business” should be taken to mean the persons who jointly or
individually can represent and legally bind the legal person. These usually comprise the members of
the management board (in two-tier management systems) or the executive board (in one-tier
management systems) of the proposed acquirer. In principle, the members of the supervisory board (in
two-tier management systems) and non-executive members of the board of directors (in one-tier
management systems) of the proposed acquirer are excluded, unless they are able to directly influence
the day-to-day decision-making and/or represent and bind the legal person. However, this remains
subject to national law.

31 See Title Il, Chapter 3, Paragraph 10.23 et seq. of the Joint Guidelines.

32 Unless national law foresees stricter rules (i.e., a longer time frame), individuals who have moved to a

jurisdiction within the previous 12 months must provide a certificate for all previous countries of
residence.
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Exceptions: In exceptional cases it may not be possible for legal reasons either to obtain criminal
record extracts at all or to share records obtained with a third party. If either of these situations
applies, alternative solutions must be discussed with the competent authority on a case-by-case

basis.

5.2.1.2

Side note

Pending investigations and legal proceedings

In criminal procedures, the presumption of innocence applies until a trial has been
concluded with a conviction. However, the reputation assessment in a qualifying
holding procedure must establish whether the proposed acquirer’s reputation is
beyond doubt, which may result in a negative assessment even if a trial is still
ongoing.

All pending proceedings should be adequately described by the proposed acquirer in
the notification in order to provide the supervisors with a comprehensive overview on
its status. Supervisors will also pay particular attention to publicised reputational
issues that have received attention in national and/or international media (cases of
financial fraud, corruption, etc.) and that may be linked to the proposed acquirer or
persons acting as its managers, shareholders or persons otherwise in a position of
control. In such cases, proposed acquirers are requested to provide information that
clarifies whether such a link exists and if it may lead to future investigations. Facts
that are discussed in the course of criminal proceedings may have an impact on the
assessment of both the integrity and the professional competence of the proposed
acquirer. For example, even where an executive is not found to be criminally liable
for deficiencies, lack of oversight, etc., at an institution, the facts that emerge in
proceedings may be used by supervisors to conclude that their integrity or
professional competence is affected.

Specific acquirers and complex structures

Where there are complex holding chains with a large number of layers notifying as proposed
acquirers, these all have to be assessed in terms of reputation and are required to provide detailed
information (curriculum vitae, criminal record, pending investigations and assessments from other
authorities, etc.; see Section 3). In these cases, the proposed acquirer may wish to consider

simplifying the holding chain.
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5.2.2

Reputation, knowledge, skills and experience of any member of the
management body who will direct the business of the target
(criterion B)

Legal basis Article 23(1)(b) of the CRD

Joint Guidelines Title 2, Chapter 3, Section 11

According to Article 23(1)(b) of the CRD, the competent authority must perform an
assessment of the reputation, knowledge, skills and experience, as set out in Article
91(1) of the CRD (*fit and proper assessment” or FAP), of any member of the
management body who will direct the business of the target as a result of the
proposed acquisition. An assessment has to be conducted as part of the qualifying
holding procedure if the proposed acquirer intends to appoint new members of the
management body who will direct the business.

Three scenarios are possible:

o the proposed acquirer has already identified at least one new member to be
appointed to the management body as a result of the proposed acquisition;

e the proposed acquirer has not decided whether to change any members of the
management body or has not yet identified potential new members;

. the proposed acquirer does not intend to change any members of the
management body.

Where the proposed acquirer has already identified a new member to be appointed
to the management body of the target, the information required for the FAP
assessment should be attached to the notification. Otherwise, it will be considered
incomplete.

Within the limitations set out in national law when transposing Article 23(1)(b) of the
CRD, the fitness and propriety of members of the management body are assessed
on the basis of the following criteria: (i) experience; (ii) reputation; (iii) conflicts of
interest; (iv) collective suitability; and (v) time commitment.

Unless national laws provide otherwise, the fit and proper assessment conducted as
part of the qualifying holding procedure follows the same principles as a regular fit
and proper procedure, and further assessment should not in principle be required
once the appointment has been made.

Where the proposed acquirer has not yet decided whether to appoint or has not yet
identified any new member of the management body who will direct the business of
the target, the notification can be considered complete without naming them,
provided no other item in the qualifying holding notification is missing.33

33 See Section 6.2 (Acknowledgement of receipt).
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5.2.3

If the proposed acquirer does not intend to appoint any new members, no
assessment of this criterion is conducted.

Financial soundness of the proposed acquirer (criterion C)

Legal basis Article 23(1)(c) of the CRD
Joint Guidelines Title Il, Chapter 3, Section 12
Commission Delegated Regulation (EU) 241/2014%* Articles 8 and 9

Implementing technical standards on common procedures®

The third assessment criterion set out in Article 23(1)(c) of the CRD requires
verification of the financial soundness of the proposed acquirer, particularly in
relation to the type of business pursued with and/or planned for the target.

The Joint Guidelines provide a definition of financial soundness that contains two
dimensions:

1. the capacity of the proposed acquirer to finance the acquisition (purchase price
or capital increase);

2. the capacity to maintain a sound financial structure at the proposed acquirer
and at the target for the foreseeable future (usually three years).

The assessment of financial soundness is partly linked to the assessment of the
business plan of the target (relative financial soundness), as — without prejudice to
the requirements of criterion d) — the financial resources needed by the proposed
acquirer to maintain a sound financial structure at the target depend on whether or
not the target may need additional capital in the foreseeable future. Proposed
acquirers are also required to show that they are in financial good shape in absolute
terms. (This applies even in cases where a fully-fledged business plan assessment
is not conducted, for example because the proposed acquirer is not going to acquire
control over the target.)

3 Commission Delegated Regulation (EU) No 241/2014 of 7 January 2014 supplementing Regulation
(EU) No 575/2013 of the European Parliament and of the Council with regard to regulatory technical
standards for Own Funds requirements for institutions (OJ L 74, 14.3.2014, p. 8).

35 In addition to the above provisions, reference should be made to the Commission Implementing
Regulation (EU) 2017/461 of 16 March 2017 laying down implementing technical standards with regard
to common procedures, forms and templates for the consultation process between the relevant
competent authorities for proposed acquisitions of qualifying holdings in credit institutions as referred to
in Article 24 of Directive 2013/36/EU of the European Parliament and of the Council (OJ L 72,
17.3.2017, p. 57).
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Side note
Applying the principle of proportionality

In line with the Joint Guidelines,* the assessment of the financial soundness of the proposed
acquirer is tailored to the nature of the proposed acquirer and the degree of influence over the
target, taking into account the size of the holding to be acquired in the shareholding structure of the
target, and in particular whether the proposed acquirer will have control®” over the target. The size
of the holding should be assessed in terms of both capital and voting rights. The following factors
will feed into the assessment:

° whether the acquisition will lead to little or no influence vs. control;

e the percentage of the portfolio of the proposed acquirer which the holding to be acquired
represents and the aim of the transaction (i.e. is it a portfolio investment vs. a strategic
investment?);

° the size of the proposed acquirer compared to the target (regardless of whether the target is
being acquired by another credit institution or by a natural or other legal person);

o the time horizon of the intended acquisition and any intention to increase or decrease the size
of the holding in the foreseeable future;

° any special circumstances related to the proposed acquisition (e.g. recapitalisation of the
target, avoidance of resolution measures, etc.).

The above does not affect the proposed acquirer’s obligation to provide the standard set of
information on financial soundness, as this needs to be assured in absolute terms regardless of the
factors listed.

5231 Assessment of financial soundness

The nature of the proposed acquirer is taken into account when assessing its
financial soundness.® Specifically, supervisors consider the following:

1. If the proposed acquirer is a credit institution

If the proposed acquirer is a credit institution, the financial soundness assessment
will take into account the last assessment of the overall risk profile of the proposed
acquirer®® as well as the impact the acquisition will have on its risk exposure,
business model, profitability, governance structure and capital adequacy. The initial
assessment of the overall risk profile will be adjusted where necessary.

36 See also Title Il, Chapter 1, Paragraph 8.4 of the Joint Guidelines.

37 For 